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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSiONt
o Dorothy Crewdson,

Nebraska, 68502,
Route 6, Li ncol n,

Compl a i na nt ,
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Burl i ngton Northern Ra'il road Company,
St. Paul, Minnesota 5510i
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B Y THE COMI.,II SS ION :

0pi nion and Fi ndi ngs

By compla'int filed June 18, 1984, Complajnant conrplains of operat'ing
practices of the Defendant and a ra'ilroad crossing west of Enrerald, Nebraska.
0n 0ctober 24,1984, the commission held a hearing on the nratter following
notice of hearing, dated Septenrber 21,1984, to all parties. The hearing was
held in the Comnrission Hearing Roonr, 301 Centennial l,lall South, L'incoln,
Nebraska, before Comnri ssi oner Harol d Simpson.

Prior to the hearing Defendant moved to dismiss the complaint as not
be'ing in a form required by Chapter 1of the Rules of Comnriss'ion Procedure,
Secti on 005.05. The heari ng of f i cer deni ed the nrot'ion to di smi ss .

At the hearing, Conrplainant and her witness presented evidence of the
Compla'inant's operating practices at a railroad crossing three blocks north of 0
Street on 91st Street, Emerald, Nebraska. The testimony alleged the excessive
speed by tra'ins at the crossing; that railroad cars and trains are parked or
stored too close to the crossing to perm'it vehicle occupants clear view of
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the track and approaching tra'ins; the failure by approachinE trains to sound
horns or whistles; the absence of flagmen or crew when trains are parked near
crossing; the failure to clear snow and ice fronr crossing; weeds and vegetation
growing in the area of the crossing. The main concern expressed by the
Complainant's evidence was that railroad cars and trains were being parked or
stored too close to the crossing.

Defendant ' s wi tness d'i scussed the i nci dent and ci rcumstances al 1 eged
by Mrs. Crewdson to be unsafe operating procedures of the Defendant at the
Emerald crossing. With regard to one incident where the train crew left a tra'in
unattended near the crossing, Defendant's witness testified that the crew had
been discipfined. Other instances of parking cars or trains within 200 feet of
the crossing were defended as necessary for proper operation of the railroad.
Defendant' s wi tness po'inted out that Compl ai nant and others I'ivi ng north of the
Emerald crossing have an alternative route to cross over the tracks by a bridge
approximately one-half mile to the west. The witness also stated that Defendant
had no control over storage of cars on the north side, siding tract which is
owned by a sh'ipper. There are four tracks at this crossing, two sjde tracks,
one on each side of the double main tracks. The witness testified that standard
operating procedures included whistling at the crossing, and the adhering to the
Federal Railway Adm'inistration allowed speed linrit. The witness stated that
he had no reason to believe that these procedures were not being followed. He
further testified that there are no 1ega1 requirements for a flagman or breakman
to direct traffic at the crossing. He stated that the company is responsible to
clear snow and ice from the crossing for motor vehicle crossing. The witness
acknowl edged that even wi th the best attempts , i t 'is hard to control al I the
vegetation within 10 feet of the end of the ties.

The 1984 Session of the
provi des as fol I ows :

DISCUSSiON

Nebraska Leg'islature enacted LB 790. The B'il I

"Unl ess otherwi se provi ded by ci ty or vi 1 l age ord'i nance,
the Public Service Conmission, upon complaint or on its
own nrotion, as to the crossing which is the subject of
the compl ai nt or nrot j on, ntay di rect that at such crossi ng,
any railroad car that is stored or parked on a railroad
track which may be obstructjng or obscuring the traffic
public's view of any onconring train be stored or parked
at a mi nimunr di stance from the cross'ing of such ra j I roaci
and pubf ic road. The minimum distance shalI be that deenred
by the comnrission to be reasonable and necessary to provide
a sight clearance of the crossing adequate to protect the
safety of the traveling public, but in no instance shall any
person vrho i s autl'rori zed to control tlre moventent of such
railroad car or cars within such distance be prevented front
reasonably corrducting h'is or her business."

The conrmission adopted rules to implenient LB 790 on JanuarJ 15, 1985,
Title 291, Chapter 4,004.09. These rules prov'ide a procedure whereby the
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commission may order the movement of railroad cars stored or parked on a

railroad track which'is obstructing or obscuring the traveling public's view of
an oncoming train. The rules also provide a procedure whereby the comm'ission
may establish a specific minimum distance for storage or parking of railroad
cars from parti cul ar crossi ngs.

It is the comm'iss'ion's op'in'ion that 'it has always had authority to take
prompt act'ion when complajnts were made concerning safety at any crossings in
Nebraska. The rules implementing LB 790 have formalized a procedure for bringing
any complaints concerning obstructing or obscuring crossing problems to the
attention of the commission, and give the commission the regulatory tools neces-
sary to correct 'improper ra i I road acti on.

After cons'ideration of all the evjdence, and being fu11y advised in the
premises, the commission is of the opinion and finds:

1) That jnc'idents have occurred at the railroad cross'ing at Emerald,
Nebraska, involv'ing the parking or storage of ra'ilroad cars in such a manner as
to obstruct or obscure the traveling public's view of approaching trains.

?) That the conrm'ission 'intends to make every effort to investi gate and
regu'late the parki ng and storage of cars near the ra'il road crossi ng at Emeral d,
Nebraska under the procedures set forth in LB 790 and comnlission rules adopted
thereunder.

3) That for the safety of the traveling public at the railroad
crossing north of Emerald, that the Defendant will not park or store cars or
trajns within 300 feet of the crossing from the west and 200 feet from the
crossing to the east. In the event that it is necessary to park or store trains
within the measurements described above, then the Defendant will place a

flagman at thjs crossing and notify this commission.

4) That the complaint is sustained as discussed above.

iT IS, THEREFORE, ORDERED by the Nebraska Public Service Commission
that the complaint be sustajned.

MADE AND ENTERED at Lincoln, Nebraska, this 21st day of January,1985.

NEB KA PUBLI C ERV ICE ISS ION
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ATTEST:

xecut'ive Secretary
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Schedule A

TITTE 291 - NEBRASKA PUBLIC SERVICE COMMISSION

CHAPTER 4 . RAILROADS

OO4 CLEARANCES

PROPOSED SUBSECTION (9) TO CHAPTER 4, SECTiON 4
OF THE NEBRASKA PUBLIC SERVICE COMMiSSION RULES AND REGULATIONS

o

004.09 Railroad Car Storage or Parking .Distancq Jrom Crossings.

004.09A Upon complaint or on its own mot'ion, the conmission nray direct
that any railroad car or cars stored or parked on a railroad track
wh'ich may be obstructing or obscurjng the traveiing public's view
of any oncoming train be stored or parked at a minimum distance
from the crossing of such railroad track and particular public
road.

004.098 A person who has been directed by the commission under 004.09A to
move a railroad car or cars may file an apppl'ication for a hearing
on the matter. The commission shall hear the matter within 7 days
of the filing of the application.

004.09C After noti ce and heari ng, the corrni ssj on may establ i sh a speci fi c
minimum distance for storage or parking of a railroad car or cars
from the crossing of a railroad track and a particular public
road, and it shall be that distance reasonable and necessary to
provide a range of vision at the crossing adequate to protect the
safety of the public usjng the crossing.

004.09D The minimum d'istance established by the commjssion for storage or
parking of railroad cars shall be a d'istance which w'il I not inter-
fere with the reasonable conduct of the business of a person who

is authorized to control the movement of a railroad car or cars.




